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(d) A/E contracts, construction con-
tracts, or professional engineer con-
tracts, financed by ‘‘no year’ appro-
priations, are not subject to the re-
quirements of paragraph (c) of this sec-
tion.

Subpart 816.5—Indefinite-Delivery
Contracts

816.504 Indefinite-quantity contracts.

(a) Except as provided in paragraphs
(b), (¢), and (d) of this section, when
the contracting officer cannot deter-
mine definite quantities to be acquired
under a solicitation and intends to
issue a solicitation for estimated quan-
tities, the contracting officer shall in-
sert the clause at 852.216-70, Estimated
quantities.

(b) The contracting officer shall in-
sert the Alternate I clause at 852.216-70
in solicitations for bulk coal.

(c) The contracting officer shall in-
sert the Alternate II clause at 852.216—
70 in solicitations for estimated quan-
tities of orthopedic, prosthetic, and op-
tical supplies.

(d) The contracting officer shall in-
sert the Alternate III clause at 852.216—
70 in solicitations for monuments and
headstones.

816.505 Ordering

The task order contract and delivery
order ombudsman for VA is the Asso-
ciate Deputy Assistant Secretary for
Acquisitions (see FAR 16.505(b)(5)).
Contracting officers may obtain the
name, telephone number, facsimile
number, and e-mail address of the cur-
rent Associate Deputy Assistant Sec-
retary for Acquisitions by contacting:
The Office of Acquisitions (049A), VA
Central Office, 810 Vermont Ave., NW.,
Washington, DC 20420.

Subpart 816.70—Unauthorized
Agreements

816.7001 Letters of availability.

(a) Description. A letter of avail-
ability (sometimes inappropriately
called a letter of intent) is a letter to
a supplier that primarily seeks to re-
serve a place on the supplier’s produc-
tion or delivery schedule for long lead-
time items. A letter of availability
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usually indicates products or services
being considered for procurement. A
supplier should not construe a letter of
availability as a commitment. Prospec-
tive contractors sometimes solicit let-
ters of availability or the letters may
originate from Government personnel.
A letter of availability differs from a
letter contract, which is specifically
authorized in FAR 16.603.

(b) Policy. (1) For the following rea-
sons, contracting officers may not use
letters of availability unless the DSPE
specifically authorizes them to do so:

(i) Letters of availability often cause
potential contractors to initiate costly
preparations in anticipation of con-
tract award.

(ii) Procurements announced in such
letters do not always materialize. The
result may be costly to the Govern-
ment, the prospective contractor, or
both. If the author of the letter of
availability is an authorized con-
tracting officer of VA, the Government
may be bound by the action, even
though the action is contrary to sound
procurement practices and/or fiscal
regulations. If the author of the letter
of availability lacks procurement au-
thority, the prospective contractor
may incur substantial expenditures
that may not be recovered from the
Government. In this instance, the pro-
spective contractor may seek to hold
the unauthorized author personally lia-
ble.

(iii) The issuance of a letter of avail-
ability may violate the ‘‘Anti-Defi-
ciency Act” (31 U.S.C. 1341).

(2) Contractors need access to pro-
curement information as soon as pos-
sible to make timely preparations.
Therefore, procurement personnel
should act as efficiently and expedi-
tiously as possible on all procurement
actions.
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AUTHORITY: 38 U.S.C. 8127.

SOURCE: 73 FR 2717, Jan. 15, 2008, unless
otherwise noted.

Subpart 817.1—Multi-year
Contracting

817.105 Policy.

817.105-1 Uses.

(a) Under 38 U.S.C. 114, VA con-
tracting officers may enter into multi-
year contracts for supplies and services
not to exceed 5 years (unless otherwise
authorized by statue), provided the
Secretary or designee makes the fol-
lowing determinations:

(1) Appropriations are available for
obligation to pay for the total pay-
ments for the fiscal year in which the
contract is awarded plus the estimated
amount of any cancellation charges.

(2) The contract serves the best inter-
est of the Government by:

(i) Reducing cost;

(ii) Achieving contract administra-
tion and other efficiencies;

(iii) Increasing quality contract per-
formance; and

(iv) Encouraging effective competi-
tion.

(3) That, during the contract period:

(i) Demand for the supplies or serv-
ices will continue;

(ii) Substantial changes in demand
for supplies and services in terms of
quantity or rate of delivery are un-
likely; and

(iii) Specifications for the supplies or
services will remain reasonably stable.

(4) The risk of the contractor’s in-
ability to perform under the terms and
conditions of the contract is low.

(5) A multi-year contract will not in-
hibit competition from small busi-
nesses.

(6) For a pharmaceutical item for
which a patent has expired less than 4
years before the solicitation issue date,

817.204

that there is no substantial likelihood
that increased competition among po-
tential contractors would occur during
the term of the contract as the result
of the availability of generic equiva-
lents increasing during the term of the
contract.

(b) The Secretary has delegated au-
thority to make the determinations
specified in 817.105-1(a) as follows:

(1) HCAs may make the above deter-
minations and approve contracts that
do not require legal/technical reviews
under 801.602-70 and that do not con-
tain a first year cancellation ceiling
exceeding 20 percent of the contract
value over the full multi-year term.

(2) Authority to make the above de-
terminations and to approve all other
proposed multi-year contracts is dele-
gated to the SPE and is further dele-
gated to the DSPE. For approval pur-
poses, the HCA will justify and docu-
ment the use of a multi-year contract
against each of the criteria specified in
paragraphs (a)(1) through (a)(6) of this
section and forward to the DSPE for
approval. The justification must ex-
plain the cancellation ceiling and the
method used to calculate that ceiling.
The justification also must explain the
advantages of multi-year contracts
over other alternative methods, e.g.,
option year contracts.

(c) The contracting officer must de-
velop the cancellation ceilings in ac-
cordance with FAR 17.106-1. (38 U.S.C.
114)

Subpart 817.2—Options

817.202

All solicitations developed under Of-
fice of Management and Budget Cir-
cular A-76 (Revised) cost comparisons
will provide for four one-year renewal
options as prescribed in FAR Subpart
17.2. The contracting officer must for-
ward requests to use less or more than
the prescribed contract period for Cir-
cular A-76 (Revised) cost comparisons
to the DSPE for approval.

Use of options.

817.204 Contracts.

(a) The contracting officer must ob-
tain the approval of the DSPE before
awarding a contract that includes op-
tions exceeding the b5-year limitation
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817.402

specified in FAR 17.204(e). This require-
ment does not apply to contracts to be
awarded by or on behalf of the VA Of-
fice of the Inspector General. The re-
quest for approval must include the fol-
lowing:

(1) Supporting documentation, ra-
tionale, and justifications for the use
of options (see FAR 17.205) and for ex-
ceeding the 5-year limitation.

(2) Documentation that the con-
tracting officer has considered and ad-
dressed the Ilimitations specified in
FAR 17.202(b) and (c).

(b) Solicitations that require tech-
nical review in accordance with 801.602—
71 through 801.602-73 shall be submitted
for review concurrently as provided
therein.

Subpart 817.4—Leader Company
Contracting

817.402 Limitations.

(a) Except as provided in paragraph
(b) of this section, the Government
shall not initiate or execute leader
company contracts.

(b) The DSPE may designate a con-
tracting officer to enter into a leader
company contract for the benefit of VA
and the Government. The DSPE must
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designate a contracting officer by
name for a specific contract. The
named contracting officer will submit
the proposed contract, with a deter-
mination and finding, for legal review
in accordance with 801.602-75.

Subpart 817.5—Interagency Ac-
quisitions Under the Economy
Act

817.502 General.

(a) After December 31, 2008, any con-
tract, memorandum of understanding,
agreement, or other arrangement with
any governmental entity to acquire
goods and services, shall include in
such contract, memorandum, agree-
ment, or other arrangement a require-
ment that the entity will comply, to
the maximum extent feasible, with the
provisions of 38 U.S.C. 8127 and 8128, as
implemented by the VA Acquisition
Regulation, in acquiring such goods or
services.

(b) Nothing in this subsection shall
be construed to supersede or otherwise
affect the authorities provided under
the Small Business Act (15 U.S.C. 631 et
seq.).

[74 FR 64631, Dec. 8, 2009]
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